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COFFIN, Senior Circuit Judge. This case involves a

chall enge to Maine's attenpt to reconcile the state's interest
in curbing the power of noney in politics with the sweeping
strictures of the First Amendnent. 1In 1996, Mine voters passed
via referendum An Act to Reform Canpai gn Finance, creating the
Maine Clean Election Act, 21-A MR S.A 88 1121-1128, which
introduced a public funding alternative to private fundraising
for candi dates for elective offices, and | owering the ceiling on
canpai gn contributions, see id. 88 1015(1) & (2), 1056(1).
Plaintiffs-appellants — |egislative candi dates, canpaign
contributors, political action commttees (PACs), and the Mai ne
Li bertarian Party — challenged both the Act, asserting that the
public fundi ng mechani sm unconstitutionally coerced candi dates
to participate, and the contribution limts, arguing that they
infringed on the First Amendnent rights of candi dates as well as
donors. The district court upheld the constitutionality of the
public funding system and the contribution limts. Under the
principles set forth by the United States Suprenme Court in

Buckl ey v. Valeo, 424 U S. 1 (1976) (per curiam, as recently

applied in Nixon v. Shrink M ssouri Governnent PAC, 120 S. Ct.

897 (2000), we conclude that the statutes are constitutionally
sound. We therefore affirm

|. Factual Backqground
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Mai ne voters, pursuant to their authority under Part First,
8§ 1, and Part Third, 8 18, of Article IV of the Mine
Constitution enacted the Maine Clean Election Act (MCEA) in
Novenmber 1996 to take effect on January 1, 1999.! The Act
creates a system of optional public funding for qualifying
candidates in state |legislative and gubernatorial canpaigns,
both in primaries and the general election. See 21-A MR S. A
88 1121-1128.2 |t establishes public funding beginning with the
2000 elections, see id. 8 1123, and requires candidates to
conplete qualifying actions by March 16, 2000, see id. 8
1122(8).

In order to qualify for public funding, a candi date nust
fulfill several requirements during the qualifying period. The
candidate nmust file a declaration of intent that he is seeking

certification. See id. § 1125(1). The candi date must seek

1Several appellants challenged the Act shortly after the
ref erendum was adopted, but their conplaints were dism ssed on
ri peness and standi ng grounds. See Daggett v. Devine, 973 F
Supp. 203 (D. Me. 1997).

2Mai ne is apparently the first state in the nation to
i npl ement full, as opposed to partial, public funding, neaning
that after certification a publicly funded candi date seeks no
private contributions. See Mchael E. Canpion, Note, The Mine
Clean Election Act: The Future of Canpaign Finance Reform 66
Fordham L. Rev. 2391, 2395 (1998); Molly Peterson, Note,
Reexam ning Conpelling Interests and Radical State Canpaign
Fi nance Refornms: So Goes the Nation?, 25 Hastings Const. L.Q
421, 425 (1998).
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"seed nmoney contributions” in anounts not greater than $100,
limted to an aggregate amount that varies depending on the
of fi ce sought: gubernatorial candidates are linmted to $50, 000,
Senate candidates to $1,500, and House of Representatives
candi dates to $500. See id. 88 1122(9) & 1125(2). Wth that
seed noney, candi dates seek out "qualifying contributions," $5
donations in the formof a check or nobney order payable to the
Mai ne Cl ean El ecti on Fund (" Fund") in support of their candi dacy
fromregistered voters in their district. See id. 88 1122(7) &
1125(3). Agai n, the requisite nunber of qual i fyi ng
contri butions depends on the type of seat sought: gubernatori al
candi dates nust collect 2,500 contributions, Senate candi dates
150 contributions, and House candi dates 50 contributions. See
id. § 1125(3).

Once certified as a "participating candi date" by the Mine
Comm ssion on Governnmental Ethics and Election Practices, a
candi dat e nust agree not to accept any private contributions and
not to make expenditures except from di sbursements nade to him
fromthe Fund. See id. 8 1125(6). The candidate transfers all
unspent seed nmoney to the Fund and receives an initial
di sbursenent fromthe Fund. See id. § 1125(5) & (7).

The anount of the initial distributionis the average anount

of canpai gn expenditures in the prior two election cycles for

-9-



the particular office, although for the 2000 elections that
amount has been discounted by 25% in order to ensure the
avai lability of adequate funds. See id. 8§ 1125(8); State of
Mai ne Conm ssion on Governnmental Ethics and El ection Practices,

A Candidate's Guide to the Maine Clean Election Act (1999)

[ hereinafter Candidate's Guide].?3 For the 2000 elections,

participating Senate candidates will receive an initial
di stribution of $4,334 for the primary ($1,785 if uncontested)
and $12,910 for the general election; House candidates wl|
receive $1,141 for the primary ($511 if uncontested) and $3, 252

for the general election. See Candidate's Guide (Table: Mine

Clean Election Fund Distributions for State Senators and
Representatives).4 Participating candi dates face both civil and
crimnal penalties for violation of the participation rules.

See 21-A MR S. A 8§ 1127.

5The distribution amunts will be recalculated by the
Comm ssion at |east every four years. See 21-A MR S. A 8
1125(8).

‘W realize that the district court's recitation of
di stribution ambunts stated that Senate candi dates woul d receive
$2, 100, as opposed to $1,785, for an uncontested primary. The
district court's nunmbers were derived from a deposition. We
utilize the Candidate's Guide references because they are both
nore recent and nore reliable. Because there is no
gubernatorial election in Maine in 2000, the fundi ng amounts for
future gubernatorial candidates remain in draft format. For
uncont ested general elections, no funds wll be distributed.
See 21-A MR S. A § 1125(8) (D).
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In addition to the initial disbursenent, a participating
candidate receives a dollar-for-dollar match of any nonies
rai sed by a non-participating opponent after the opponent raises
nore than the initial disbursenent allotted to the participating
candi date. See id. 8§ 1125(9). Matching funds are al so provided
to correspond to "independent expenditures,"” outlays nmade by an
i ndependent entity endorsing the participant's defeat or the
non-participating opponent's election. See id. Once the
participating candidate has received double the initial
distribution in matching funds, however, the matching funds
cease. See id. No matter how nuch additional fundraising the
participant's non-participating opponent undert akes, t he
participant's matching funding is capped at two tinmes the
initial distribution.

Reduced limts on contributions by individuals and groups
to political candi dates were enacted sinultaneously with the Act
by the voter referendum and effectively apply only to non-
participating candidates. The limt on contributions made by an
i ndi vidual to a candidate in an el ection was reduced to $500 for
gubernatorial candidates and $250 for all other candi dates,
see id. 8 1015(1); the limt on contributions to a candi date by
a political commttee, other commttee, corporation, or

association in a single election was reduced to $500 for
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guber nat ori al candi dates and $250 for all other candi dates, see
id. 88 1015(2) & 1056(1). In addition, a pre-existing
di scl osure statute requiring reporting of i ndependent
expendi tures aggregating nore than $50 in any election was
adapted to conformto the Act. See id. § 1019.

The Daggett appel |l ants are candi dat es who sought | egi sl ative
office in 1998 and plan to seek office again in 2000, the
Li bertarian Party of Mine, and an individual canpaign
contri butor. Their major conplaint about the public funding
system is that as a whole it is coercive in its efforts to
encourage candi dates to becone publicly funded and therefore
unconstitutionally burdens the First Amendment rights of
candi dates. The Stearns appellants are an individual and two
political action commttees, the Maine Right to Life Conmttee
Political Action Comm ttee State Candi date Fund and t he Nati onal
Right to Life Political Action Commttee State Fund, which have
made contributions to and expenditures on behalf of political
candi dates. They challenge in particular the constitutionality

of providing matching funds for independent expenditures,

arguing that It violates their political speech and
associ ational rights. Both sets of appellants contest the
constitutionality of the reduced contribution limts. The

def endants are the M ne Conmm ssion on Governnental Ethics and

-12-



El ection Practices, responsible for inmplenenting the statutes,
Mai ne's Attorney Ceneral, and its Secretary of State.?®

The district court held that the Clean Election Act viewed
in its entirety was not sufficiently coercive as to make
participation involuntary and that the matchi ng funds provi sion,

in particular, wthstood appellants' chall enge. See Daggett v.

Webster, 74 F. Supp. 2d 53, 55 (D. Me. 1999). The court
retai ned the issue of whether the contribution limts were per
se constitutional and entered partial final judgment on the
remai nder of appellants' clainms pursuant to Fed. R Civ. P.
54(b). Briefs were filed and oral argunents heard on the
interlocutory appeal of this order. The district court
subsequently upheld the independent constitutionality of the
contribution limts for House and Senate candidates and
dism ssed the challenge to the Ilimts on contributions by
political parties due to |lack of standing and the limts for
gubernatorial candidates due to lack of both ripeness and

standi ng. See Daggett v. Webster, Civil No. 98-223-B-H, 2000 W

S\We recogni ze the contributions of amci to the case before
us. The considerable input of both sets of amci, a group of
i ndi vi dual s who plan to seek el ection in 2000 as publicly funded
candidates and the Maine People's Alliance, was of great
assistance to the district court as well as this court in our
contenpl ation of the inportant issues presented.
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37100 (D. Me. Jan. 14, 2000). Appellants appeal ed that deci sion
as well.

We al |l owed appellants' notions to consolidate the appeal s,
expedi ted the briefing schedule, and shortly after oral argunent
i ssued an order announci ng our conclusions in order to allowthe
parties and others to proceed in the face of inm nent statutory
deadl i nes. We now explain those conclusions and address all
aspects of the consolidated appeals.® First we address the
i ndependent challenges to the contribution ceilings and the
mat ching funds provision, as it relates to the independent
expenditures of non-candidates, and then we consider the
contention that the public funding system as a whole, is
unconstitutionally coercive.

Il1. Contribution Limts

Bot h sets of appel | ants chal | enge t he per se
constitutionality of the limts on contributions. They allege
that the limts violate their First Anmendnment free speech and

associ ational rights.

’Prior to consolidation, we asked the district court, via an
order for clarification on a linmted renmand, to address
particularly whether the reduced contribution limts, in
conjunction with the other aspects of the system created
coercion. We also allowed the parties additional briefing on
this issue. As a result of our decision to allow consolidation,
we here address two sets of briefs, an additional group of
limted briefs, and two sessions of oral argunents.
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The district court, without the benefit of the recently

deci ded Suprene Court decision in Shrink Mssouri PAC, held that

the contribution limts are not unconstituti onal because they do
not burden the First Amendnment rights of candi dates or donors.
The court invoked the principles set forth in the Suprene
Court's landmark political speech case of Buckley, in which the
Court upheld a $1,000 limt on contributions by individuals or
groups to federal office candidates and a $5,000 limt on

donations from"political comnmttees.” |In Shrink Mssouri PAC,

the Court reaffirmed the principles enunciated in Buckley and
applied them to validate a $1,075 limt on contributions to

certain candi dates for offices in Mssouri. See Shrink M ssour

PAC, 120 S. C. at 903-10.

Political speech, including commentary onthe qualifications
of a political candidate, has |long been recogni zed as "integral
to the operation of the system of governnment established by our
Constitution."” Buckley, 424 U S. at 14. Speech has historically
been protected "to assure [the] unfettered interchange of ideas
for the bringing about of political and social changes desired

by the people.” Roth v. United States, 354 U S. 476, 484

(1957); see also New York Tines Co. v. Sullivan, 376 U S. 254,

270 (1964) (restating the "profound national comnmtnment to the

principle that debate on public issues should be uninhibited,
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robust, and wi de-open"). The protection afforded by the First
Amendnment i s incorporated into the Fourteenth Amendnent and thus

it applies to this action by a state. See New York Tines, 376

U S at 276-77.
An indirect restriction on political speech, in the form of

alimtation on contributions to candi dates, was eval uated and

upheld by the Court in Buckley. The Court identified three
ar eas of potenti al First Amendnent i mplication: t he

contributor's free speech, the candidate's free speech, and the
freedom of association. First, regarding a contributor’s right
to free speech, the Court discounted the effect of contribution
ceilings:

[A] imtation upon the anount that any one person or
group may contribute to a candidate or political
commttee entails only a margi nal restriction upon the
contributor's ability to engage in free communi cati on.
A contribution serves as a general expression of
support for the candidate and his views, but does not
comruni cate the underlying basis for the support. The
gquantity of commrunication by the contributor does not
i ncrease perceptibly with t he si ze of hi s
contribution, since the expression rests solely on the
undi fferentiated, synbolic act of contributing. At
nost, the size of the contribution provides a very
rough index of the intensity of the contributor's
support for the candidate. A limtation on the anount
of noney a person nay give to a candi date or canpaign
organi zation thus involves little direct restraint on
his political communication, for it permts the
synbolic expression of support evidenced by a
contribution but does not in any way infringe the
contributor's freedom to discuss candidates and
issues. While contributions may result in politica

expression if spent by a candidate or an association
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to present views to the voters, the transformation of

contributions into political debate i nvol ves speech by

sonmeone other than the contri butor.
Buckl ey, 424 U S. at 20-21 (footnote omtted).

Second, with respect to candi dates' free speech rights, the
Court indicated that contribution limts are constitutional if
they do not prevent candidates from "amassing the resources
necessary for effective advocacy." See id. at 21. The Court
concluded that there was "no indication . . . that the
contribution limtations i nposed by the [Federal Cl ean El ection]

Act would have any dramatic adverse effect on the funding of

canpai gns and political associations.” [d. |In Shrink M ssour

PAC, the Court explained that in Buckley, "W asked, in other
wor ds, whether the contribution limtation was so radical in
effect as to render political association ineffective, drive the
sound of a candidate's voice below the |evel of notice, and

render contributions pointless.” Shrink Mssouri PAC, 120 S

Ct. at 909.

Third, the Court identified the major constitutional issue
i nvoked by contribution limts: "[T]he primary First Anmendnent
problem rai sed by the Act's contribution limtations is their
restriction of one aspect of the contributor's freedom of
political association."” Buckley, 424 U S. at 24-25. The Court

pronounced that "[making a contribution, Ilike joining a
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political party, serves to affiliate a person with a candi date."

ld. at 22. Freedom of political association is a "'basic
constitutional freedom'" restrictions on which are subject to
the "'closest scrutiny.'" See id. at 25 (citations omtted).

Yet the right 1is not absolute and even a "significant
interference” nmay be sustained if the state denonstrates a
"sufficiently inportant interest and enpl oys neans cl osely drawn
to avoi d unnecessary abridgment of associational freedons." 1d.
(internal quotations and citations omtted).

The Court in Shrink Mssouri PAC, while applying the

principles of Buckley, supplied a clarification of approach that
represents a checkrein on the enhancenent of the state's burden
implicit in some |ower court cases subsequent to Buckley.

See Shrink M ssouri PAC, 120 S. Ct. at 909. Acknow edgi ng t hat

"[p]lrecision about the relative rigor of the standard to review
contribution limts was not a pretense of the Buckley per curiam
opinion," the Court referred to the general reliance on
""exacting scrutiny'" and el aborated: "under Buckley's standard
of scrutiny, a contribution |imt involving 'significant
interference’ with associational rights . . . could survive if

t he Governnment denonstrated that the contri bution regul ati on was

‘closely drawn' to match a 'sufficiently inportant interest,"
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t hough the dollar amount of the limt need not be 'fine
tun[ed]."'" 1d. at 903-04 (quoting Buckley, 424 U.S. at 25, 30).°
It then invoked Buckley's identification of the actuality
and appearance of corruption as the justification of

contribution limts, see Buckley, 424 U.S. at 26-27, adding: "In

speaki ng of 'inproper influence' and 'opportunities for abuse

in addition to 'quid pro quo arrangenents,' we recognized a
concern not confined to bribery of public officials, but
extending to the broader threat from politicians too conpliant

with the wishes of large contributors.” Shrink M ssouri PAC,

120 S. Ct. at 905.

The Court in Shrink M ssouri PAC also spoke to severa

related issues. It observed that although the quantum of
evi dence of corruption or its appearance i n Buckley "exenplifies
a sufficient justification for contribution limts, it does not

speak to what may be necessary as a mninum"™ |d. at 906. It

The Court addressed only the government's corruption
interest when reviewing the contribution |limts. Nevertheless,
in its discussion of candidate expenditure limtations, it
rejected as insufficient government interests in equalizing the
relative voice of citizens, see Buckley, 424 U S. at 48-49
("[T] he concept that government may restrict the speech of sone
el ements of our society in order to enhance the relative voice
of others is wholly foreign to the First Anmendnent."), and
suppressing the cost of canpaigns, see id. at 57 ("[T]he nere
growh in the cost of federal election canpaigns in and of
itself provides no basis for governmental restrictions on the
quantity of canpaign spending and the resulting limtation on
t he scope of federal canpaigns.").
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al so made cl ear that an argunment based on adjusting the Buckl ey-
approved $1, 000 ceiling for subsequent |oss of purchasing power
to establish the maxinmum limt was the product of
m sunderstanding. See id. at 909. And it was unmoved by the
argument that contribution limts necessarily favor incunbents
over challengers. See id. at 905 n.4. Finally, the Court was
apparently uninpressed that following the inposition of the
contribution limts, total spending for five statew de offices
affected by the $1,075 contribution Iimt declined by nore than
hal f, a fact pointed out in Justice Thomas's dissent. See id. at
925 n. 10 (Thomas, J., dissenting). I n Buckley, the Court was
faced with the nore benign statistic, agreed to by the parti es,
that only about 5% of the funding raised by all federal
congressional candidates in the prior election would not have

been allowed by the limts. See Buckley, 424 U S. at 21 n.23.8

W, like the district court, have confined ourselves to
Buckl ey and Shrink M ssouri PAC principles rather than | ower
court cases on contribution limts. \Wat was prophesy on the
part of the district court has been confirmed by the teachings
of Shrink M ssouri PAC, which renders much of the post-Buckley

case law of little value to us. Of the cases cited to us by
appel l ants and decided by circuit courts of appeal, we have the
foll owi ng coments. Service Enployees International Union v.

Fair Political Processes Commi ssion, 955 F.2d 1312 (9th Cir.
1992), did not involve an assault on |imts per se; the court
hel d, rather, that the inposition of limts based on annua
contributions inmperm ssibly favored incunmbents. See id. at
1321. In California ProLife Council Political Action Comrmittee
v. Scully, 164 F.3d 1189 (9th Cir. 1999), the court nerely
affirmed a grant of a prelimnary injunction w thout addressing
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G ven this framework of principles, we first consider
whet her there is sufficient evidentiary support of the threat of
corruption or its appearance to warrant the potenti al
infringement on the freedom of association by the contribution
ceilings, because if this infringement is constitutional, any
limts on free speech rights would necessarily pass nuster.
Following that, we wll consider whether the limts prevent
candi dates fromamassi ng t he necessary resources, thus eclipsing
their free speech rights.

Generally, factual findings of the district court are
reviewed only for clear error. See Fed. R Civ. P. 52(a). An
appellate court's review of a First Amendnment claim sonmetines,
however, "carries with it a constitutional duty to conduct an
i ndependent exam nation of the record as a whole, wthout

deference to the trial court." Hurley v. lrish-Anmerican Gy,

Lesbi an and Bi sexual Group of Boston, 515 U.S. 557, 567 (1995)

(citing Bose Corp. v. Consunmers Union of United States, Inc.,

the merits of any contribution limts. See id. at 1190
(expl aining that "on this appeal, we do not consi der whet her the
court applied the | aw properly” and ordering the district court
to proceed to the nerits of the case expeditiously). I n both
Carver v. Nixon, 72 F.3d 633 (9th Cir. 1995), and Russell .
Burris, 146 F.3d 563 (8th Cir. 1998), the Eighth Crcuit engaged
in reasoni ng di savowed by Shrink M ssouri PAC, evaluating the

l[imts in conparison to an inflation-adjusted $1,000 limt
uphel d in Buckl ey. See Carver, 72 F.3d at 641; Russell, 146
F.3d at 570. Moreover, in Russell, the court required evidence
of actual corruption. See Russell, 146 F.3d at 569.
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466 U.S. 485, 499 (1984)). 1In a case like this, "'"a conclusion
of law as to a Federal right and a finding of fact are so
interm ngled as to make it necessary, in order to pass upon the
Federal question, to analyze the facts.'" |Id. (quoting Fiske v.
Kansas, 274 U.S. 380, 385-86 (1927)). Qur deci sion must be
based |l argely on | egi sl ati ve, as opposed to adjudicative, facts.

See Daggett, 2000 W. 37100, at *1; Daggett v. Comm ssion on

Gov't Ethics and Election Practices, 172 F.3d 104, 112 (lst Cir.

1999) ("[S]o-called 'legislative facts," which go to the
justification for a statute, usually are not proved through
trial evidence but rather by material set forth in the briefs,
the ordinary limts on judicial notice having no application to
legislative facts."” (citing Fed. R Evid. 201 advisory
comrittee's note)).®

A. Evidence of Corruption and its Appearance

We now inquire whether, under the guidelines of Shrink

M ssouri PAC, the evidentiary showing of corruption or its

appearance is sufficient to establish Maine' s interest. There,

The Rules of Evidence state that the court nmay take
judicial notice of legislative facts whether requested or not.
See Fed. R Evid. 201(c). A "legislative fact"” is defined as
"one not subject to reasonable dispute in that it is either (1)
generally known within the territorial jurisdiction of the tri al
court or (2) capable of accurate and ready determ nation by
resort to sources whose accuracy cannot reasonably be
questioned."” Fed. R Evid. 201(b).

-22-



the Court found that the evidence in support of Mssouri's
statute was nmore than sufficient to sustain the state's

evidentiary obligation. See Shrink M ssouri PAC, 120 S. Ct. at

907-08 ("[T]his case does not present a close call requiring
further definition of whatever the State's evidentiary
obligation may be. . . . There mght, of course, be need for a
nor e extensi ve evidentiary docunentation if petitioners had made
any showing of their own to cast doubt on the apparent
i nplications of Buckley's evidence and the record here."); see

al so Buckley, 424 U S. at 27 (because corruption can "never be

reliably ascertained,” all that is required is that the threat
not be "illusory"). Although the evidence did not show that the
M ssouri legislature relied on the findings accepted in Buckl ey,
a state senator, the co-chair of the legislature's InterimJoint
Committee on Canpaign Finance Reform stated that |arge
contributions had the "'real potential to buy wvotes.'"

See Shrink M ssouri PAC, 120 S. Ct. at 907. There were al so

several newspaper accounts recounting large contributions that
supported inferences of inmpropriety. See id. Finally, the
evi dence established that "' 74 percent of [those who voted on a
referendumto i npose contributionlimts in] Mssouri determ ned
that contribution [imts are necessary to conbat corruption and

t he appearance thereof.'"™ |d. at 908 (citation omtted).
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In this case, the State contends that Maine voters as well
as legislators and those intimately involved in the political
process have valid concerns about corruption and the appearance
t hereof caused by large contributions. Under the prior
contributionlimts of $1, 000 per election for an individual and
$5, 000 for a PAC, a single political action conmttee could fund
t he average 1998 House canpaign twi ce over and could provide
over half of the average 1998 Senate canpaign by nmaking the
maxi mum pri mary and general el ection donations. An individual,
again making the maxi mum contributions, could provide nearly
one- hal f of the average House race fundi ng and over one-tenth of
t he average Senate canpai gn funding.

Further, the opportunity to nake such large contributions
translated into a perception anmong Mai ne voters that corruption

was a reality in the State House. Statenments simlar to the one

relied upon in Shrink Mssouri PAC were offered here. One
representative attested to the belief of mny of his
constituents that | egi slators are "beholden"™ to |arge
contributors: Representative David Shiah, currently the House
Assistant Majority Leader, attested that, "Based upon extensive
conversations with voters in nmy district, it is my opinion that
voters believe that there is too nmuch noney in politics today

and that nost politicians are behol den, or give special access,
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to those who give |large amounts to their canpaigns.” Senator
Chellie Pingree related instances in which she and other
| egi sl ators were pressured to change their position on an issue
or risk the loss of contributors' support. On one occasion, for
exanpl e, she was adnoni shed by | obbyists for a certain interest
that if she continued to sponsor a bill in opposition to that
interest, Denocratic | egislators would | ose significant canpaign
contributions; after Pingree and Denocratic | eaders forged ahead
with the |egislation, the special interests did not, in fact,
donate to Denocratic | eadership PACs the foll owi ng year, despite
their history of doing so.

An abundant file of press clippings includes both news
stories and editorial comment covering the years 1995-1999. The
followi ng sanpling suggests that |large contributions have
occurred in Maine and that Maine citizens are concerned about
their inpact on | awmakers. |Indeed, the evidence to this effect

is far greater than that cited in Shrink M ssouri PAC

One story states that "[r]anking |awmkers and their
committees pulled in close to $400,000 in big gifts fromspeci al
interests, alnost all of which |obby the Legislature.” Paul

Carrier, Contributions Gve Special Interests Political 'Box

Seats,' Maine Sunday Tel egram Jan. 3, 1999, at 1A. One colum

declared, "There is nothing illegal about tobacco conpanies
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bankrolling political canpaigns — only suspicious. We can
debate the influence of canpaign contributions till the cows
cone hone, but one fact remmins: The noney is given on the
expectation that it will influence policy." Editorial, Taking
the Money, Maine Tinmes, May 15, 1997. This sentinent has been
oft-repeated: "A group with a certain point of view can buy
i nfluence during a political canpaign with a canpai gn donati on.
Politicians routinely deny that influence is being bought;

evidence is often to the contrary." Editorial, A Stain-Guard for

State Governnent, Lew ston Sun-J., May 7, 1997. Not only are
Mai ne’s citizens concerned, but so are its political |eaders;
Governor Angus King, who self-inposed a contribution [imt of
$250 in his 1998 reel ection canpai gn, stated on a national news
program that "the problemis we've got this situation where you
ei ther have to have your own noney or you have to be behol den."

Newshour with JimlLehrer, (National Public Radi o broadcast, Mar.

26, 1997).

The fundraising practices of Miine |egislators have drawn
much criticism One article reported negatively on a
fundrai sing breakfast t hat an organization hosted for
| egi sl ators who served on a commttee handling bills affecting
t he organi zati on, enphasizing the absence of average citizens.

See Bill Nemtz, Dough Rises for Political Pancakes, Portl and
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Press Herald, Mar. 8, 1996, at 1B. Anot her questioned the
propriety of an industry hosting a fundraiser for a |egislator
the day before a hearing on an inportant bill affecting the

i ndustry. See Editorial, Gravel Industry Didn't Expect Anything

for Lord Fund-Rai ser?, Portland Press Herald, Mar. 26, 1996, at

6A. An editorial criticizing such fundraisers comented, "The
whi ff of too-cl ose connections between i nfluential | awmakers and
interests with big noney on the |line added an acrid aroma to

|l egislating in both the House and the Senate this session.”

Nancy Grape, Let's Change the Pockets Instead of Pocketing the
Change, Portland Press Herald, Apr. 7, 1996, at 5C. 10

In addition, a survey of Maine residents showed that over
70% of respondents believed that |arge canpaign contributions
were a mgpj or source of political corruption, that |arge donors
received special treatment from legislators, that the new

contribution limts would renew currently lagging faith in the

1°See al so Liz Chapman, Blue Cross Debate Potential Powder
Keg, Lew ston Sun-J., Mar. 2, 1996, at 1A (Blue Cross insurance
conpany held fundraising breakfast for commttee co-chair two
days after hearing on conversion of Blue Cross to for-profit
conpany); Evan Hal per, Money May Not Buy Access, But MBNA Sure
is Trying Hard, Mine Tinmes, Oct. 26, 1995 (contributions of a
|arge credit card conpany, MBNA, to top federal and state
officials); Editorial, Follow the Bouncing Dollars, Capital
Weekly, Sept. 30, 1995 (receipt of checks by |arge group of
| egislators from Monsanto chemi cal conmpany in sanme year that
Mai ne Legislature voted to Ilift ban against one of its
pr oducts).
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integrity of the process anong the el ectorate, and that the new
limts would hel p decrease the potential for undue influence. !

Finally, we take note, as did the Court in Shrink M ssour

PAC, of the fact that Maine voters approved the referendum
i nposi ng reduced contribution limts as indicative of their
perception of corruption. The body of evidence here clearly
surpasses the quantum of evidence offered and accepted as

sufficient in Shrink M ssouri PAC and would nmeet an even hi gher

standard if one were applicable.
Moreover, the limts are sufficiently closely drawn by the

standards set forth in Buckley, as applied in Shrink M ssouri

PAC. In Buckley, the Court concluded that the $1,000 [imt on

contributions to federal office seekers was closely drawn

11See Lake Sosin Snell Perry & Associates, Inc., Public
Attitudes on Canpaign Financing in Maine: Findings froma Survey
of Maine Citizens 3-5 (June 1997). Appel I ants highlight the
fact that three-quarters of respondents did not believe that a
$250 donation was "large." See id. at 5. Respondents al so
agreed, however, at a rate of 83% that |imts on contributions
to |l egislative candi dates should be $250 or higher. See Lake
Sosin Snell Perry & Associates, Inc., Canpaign Finance |ssues:
Banners froma Survey of 400 Residents of the State of Miine 7
(June 19-22, 1997). Qur review does not require us to define
"large” but rather to determ ne whether the <contribution
ceilings prevent candidates from "amassing the resources
necessary for effective advocacy.” See infra Section Il.B. 1In
making this determ nation, we remnd ourselves of Justice
Breyer's adnmonition that courts are not the "absolute arbiter of
a difficult question best left, in the main, to the politica
branches."” Shrink M ssouri PAC, 120 S. Ct. at 911 (Breyer, J.,
concurring).
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because it focused on "the narrow aspect of politica
associ ation where the actuality and potential for corruption
have been identified — while | eaving persons free to engage in
i ndependent political expression, to associate actively through
volunteering their services, and to assist to a limted but
nonet hel ess substantial extent in supporting candidates and
committees with financial resources.” Buckley, 424 U.S. at 28.
The statute here also | eaves these avenues open and confronts
only those nmaking the |argest donations, touching only 3.7% of
donors to House canpai gns and 7. 1% of donors to Senate canpai gns
in 1998.12

Appel  ants assert that the statute is overbroad, rem ni scent
of the challengers' contentions in Buckley. They allege that
the State's only conpelling interest is in preventing corruption
arising from large contributions and that $250 and $500
contributions are not sizeable enough to allow the fruition or
create the appearance of corruption

The Court in Buckley concluded that the statute was not

overbroad because it was inportant for the governnment to

?’These statistics appear in the district court opinion, see
Daggett, 2000 W. 31700, at *2, and are derived fromthe report
of the State's expert, Anthony Corrado, Associ ate Professor of
Governnment at Col by College in Waterville, Maine. Corrado, in
turn, conputed these statistics from information contained in
el ection reports collected by the Comm ssion, as conplied and
cat egori zed by the Ednonds am ci
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saf eguard agai nst even the appearance of potential corruption;
the Court's role was not to determ ne whether a higher limt
woul d have been as effective, and a contribution limt was not
invalid merely because of a legislative "failure to engage in .

fine tuning.” See id. at 30. The Court in Shrink M ssour

PAC added that "the public interest in countering [the
perception of corruption] was, indeed, the entire answer to the

overbreadth claimraised in the Buckley case.” Shrink M ssour

PAC, 120 S. Ct. at 906. Cases referenced by Shrink M ssouri PAC

di splay the reluctance of the Court to second-guess | egislative
determ nations, especially when corruption is the harm to be

prevent ed. See, e.9., Federal Election Commin v. National

Conservative Political Action Comm, 470 U S. 480, 500 (1985)

(recognizing the "proper deference to a congressional
det erm nation of the need for a prophylactic rule where the evil
of potential corruption had |ong been recognized"); Federal

El ection Commin v. National Right to Work Comm , 459 U S. 197,

210 (1982) (" Nor wi |l we second-guess a |egislative
determination as to the need for prophylactic nmeasures where
corruption is the evil feared.").

Further, we cannot determ ne whether thelimts would better
serve their purpose if set at sone other nonetary level; "'[i]f

it is satisfied that sone |imt on contributions is necessary,
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a court has no scal pel to probe, whether, say, a $2,000 ceiling
m ght not serve as well as $1,000.'" Buckley, 424 U.S. at 30

(quoting court of appeals opinion, Buckley v. Valeo, 519 F.2d

821, 842 (D.C. Cir. 1975)). ™"Such distinctions in degree becone
significant only when they can be said to ampbunt to differences

in kind." [ d. In Shrink M ssouri PAC, the Court rejected a

claimthat the limtations at issue were "different in kind"

fromthose allowed in Buckley. See Shrink M ssouri PAC, 120 S.

Ct. at 9009.

The Cour t in Shri nk M ssour.i PAC val i dated t he

constitutionality of a $1,075 limt for state-w de offices and
any office representing nore than 250,000 constituents, see id.
at 903-10; in Maine, there are 35 Senate districts conprised of
approximately 34,000 constituents and 151 House districts
conpri sed of roughly 8,000 constituents. Moreover, canpai gns are
i nexpensive conpared to nost other states.!?® As the district
court stated, “If contribution Ilimts are perm ssible,
differences in their level fromstate to state should reflect

denmocratic choices, not court decisions."” Daggett, 2000 W

37100, at *9 (footnote omtted).

B3The State cites an article in which fourteen states,
selected to represent a full range of possibilities, were
surveyed and the average cost of a conpetitive House race in
1994 ranged from a high of $430,994 in California to a |ow of
$4, 449 in Mi ne.
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We cannot say that the limts here are different in kind

fromthose upheld in Buckley and Shrink M ssouri PAC. Thus, we

conclude that Mine's contribution limts of $250 do not
unconstitutionally infringe upon candi dates' and donors' free
associ ation rights because they are supported by a sufficiently
i nportant governnental interest to which the ceilings are
closely tail ored. Now we turn to consider the final question
regarding contribution |imts, whether they disall ow candi dates
from gat heri ng enough financial support to efficiently advocate
their views.

B. Ability of Candidates to Amass Sufficient Resources

Here we confront an extraordi nary statistical battle between
the parties. Both sides rely on data collected by the
Commi ssion through election reports as well as a database,
conpil ed by the Ednonds am ci, categorizing and summari zi ng t he
Conmi ssi on dat a.

Appel l ants strongly urge that the contribution limts wll
cripple the canpaigns of |egislative candidates, assailing us
with distressing statistics and dire predictions from their
experts. The Daggett appellants marshal the statistics to
support their argunent that donations to | egislative candi dates
would be greatly decreased and to enphasize particular

categories of "losers,” who they identify as chall engers, those

-32-



seeking traditionally expensive seats, and candi dates unenrol | ed
in one of the two parties recognized in Miine, who cannot
collect contributions for a primary election. They argue that
if even one candidate's ability to amass sufficient resources is
affected, the Iimts are unconstitutional.

The statistics they provide are w de-rangi ng, and depict,
for exanple, that in 1998 contributions to all House candi dat es
woul d have declined by 16% and all Senate candi dates by 33% 4
donations to Senate i ncumbents woul d have declined by 25. 7% and
to Senat e chal |l engers woul d have decreased by 39% > The Stearns
appel l ants make sim |l ar bal eful forecasts, calculating that 39%
of the total funds contributed to Senate candi dates and 21% of

funds contri buted to House candidates in 1998 woul d have been

M“Certified public accountant Dennis Mowy conputed these
statistics at the request of the Daggett appellants from data
collected by the Comm ssion, specifically data in all election
reports except for six-day prelimnary reports, counting each
contribution over $250 as if it were only $250. Anobng the ot her
statistics offered by appellants, derived from the Corrado

report, is one for "conpetitive" races, defined as races in
whi ch the wi nner received nore than 40% but | ess than 60% of the
vote. 1n 1998 conpetitive Senate races, receipts for incunbents

woul d have declined by 30% and for chal |l engers by 44% Furt her,
appel  ants suggest that in open-seat races recei pts of w nning
candi dates woul d have declined by 47.2% while those of |o0sing
candi dat es woul d have decreased by 55.5%

These statistics were derived fromthe am ci database and
conput ed by factoring out a candidate's own contributions to his
canpai gn and the first $250 of any contributions over $250.
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| ost. 1% They also highlight the worst-hit challengers, one of
whom woul d have | ost al nost 73% of her funding.?'’

The State responds with its own statistics and the
conclusion of its expert that the contribution ceilings will not
have a significant effect on canpaign fundraising. The State's
expert, Professor Anthony Corrado, concluded that the average
1998 House candi dat e woul d have experi enced a spendi ng reducti on
of 14.7% or $778, and the average Senate candi date 29.0% or
$5,694.18 Corrado concluded that in 1998, alnpbst half of House
candi dat es woul d have experienced no |l oss at all and nearly two-
thirds would have lost less than 10% or $318; approximtely
one-quarter of Senate candi dates woul d have suffered no | oss and
al nrost one-hal f woul d have | ost | ess than 10%of their funds, or

$495.

1The Stearns appellants explained that these statistics
were conputed by dividing the fall-off in receipts, as recorded
in the am ci dat abase, by total expenditures, as conputed by the
State's expert. We note that these figures enphasize the
decrease by using total expenditures, as opposed to the often
hi gher nunmber of total contributions, as the denom nator.

"These nunbers were culled directly from the amn ci
dat abase.

8Corrado compiled his figures from data in the am ci

dat abase, adjusting for personal contributions, wunitem zed
contributions, and any surplus in a candi date's canpai gn funds.
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The district court eschewed reliance on any of the
statistics proffered by the parties and instead relied on the
only concrete facts regarding the inpact of the limts -
information provided by the one election conducted since the
limts took effect, a 1999 special election for the City of
Lew ston's seat in the House. |In that seven-week canpai gn, one
candi date raised $10,892 and her opponent, wthout party
support, raised $5,409; both were well above the 1998
expendi ture average.

Al t hough it was sonewhat uni que because by definition it was
the only race occurring at that tinme and thus the candi dates
were not in conpetition for donors' dollars with candidates in
other races, we agree that the Lew ston special election
provi des useful i nformation. The only other concrete
information available to us is that Governor Angus King
succeeded in his reelection bid in 1998 under a self-inposed
contribution Iimt of $250.1° These two pieces of information
in conjunction with other factors we have consi dered, suggest to
us that the effects on canpaign funding are not so significant

as appell ants predict.

YAl an Caron, a communications and political consultant,
attested that Governor King raised $450,000 under the self-
inposed limt.
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The official records of the Comm ssion state that in 1998
the average Senate candi date incurred expenses of $18, 445 and
t he average House candi date $4,725. Beyond that, as evinced by
the parties' cal culations, there are a variety of approaches to
anal yzing the statistics in order to exaggerate or downplay the
results. At present, only "worst-case" scenario statistics,
whi ch consider the historical funding pattern and di scount any
contribution made over the |limt, are available. These
statistics, however, do not account for adaptations in human
behavi or and the |ikelihood that patterns will change to recoup
what ever may be lost. Thus, the only picture that we can create
by utilizing past statistics is one which |ikely overpredicts
the resultant loss of contributions. | ndeed, with such a
bel I wet her, the flock woul d never go anywhere.

For exanple, a donor who wi shes to give $500 to a
| egi sl ative candi date nay choose to nmake a $250 donation to the

primry canpaign and another $250 donation for the general

el ection, fully in conpliance with the limts. Because sone
candidates will opt for public funding, there will be fewer
candi dates conpeting for donors' dol | ars. Furt her nore,
candi dates will seek out additional supporters if necessary, as

contenpl ated i n Buckl ey:

The overall effect of the [contribution limts] is
merely to require candi dates and political commttees
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to raise funds froma greater nunber of persons and to

conpel people who would otherwi se contribute anmounts

greater than the statutory limts to expend such funds

on direct political expression, rather than to reduce

the total anpunt of noney potentially available to

pronote political expression.

Buckl ey, 424 U. S. at 21-22; see id. at 26 n.27 ("Presumbly,
some or all of the contributions in excess of $1,000 coul d have
been replaced through efforts to raise additional contributions
from persons giving less than $1,000."). Candi dates mmy, as
sone have predicted, resort to additional kinds of |owleve
fundrai sing events.

Mor eover, there exists, as appellants’ expert acknow edged,
t he obvious opportunity for nore nmenbers of a famly, or
officers and enployees of a conpany, to naeke individual
contributions. And there is the open-ended possibility for new
PACs to formin support of a candidate, a group of candi dates,
or a legislative objective.

Wth regard to particularly affected groups, we reiterate
that our role is not to probe the intricacies of the limt.
See id. at 30. Even if we were to consider the effects on
i ndi vi dual groups, we would not find enough to deemthe limts
facially unconstitutional.

For exanple, incunbents are inherently benefitted by our

political establishment and the Ilimts do not nake that

advantage significantly nore powerful. See, e.qg9., Shrink
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M ssouri PAC, 120 S. Ct. at 905 n.4. (stating that in Buckley,

"We found no support for the proposition that an incumbent's
advantages were |everaged into sonething significantly nore
power f ul by contribution |imtations applicable to all
candi dates, whether veterans or wupstarts").?0 Further, the
argunment that candidates unenrolled in parties are unfairly
prejudi ced was rejected as a basis for overturning contribution

limts in Buckley. See Buckley, 424 U S. at 31, 33-34

(el aborating that "the record provides no basis for concl uding
t hat the [Federal El ecti on  Canpai gn] Act i nvi di ously
di sadvant ages such candi dates" because "the Act on its face
treats all candidates equally with regard to contribution
limtations"). Finally, we cannot accept appellants' argunent
that if even one candidate is affected the [|imt is
unconstitutional; "a show ng of one affected individual does not
poi nt up a systemof suppressed political advocacy that woul d be

unconsti tuti onal under Buckley." Shrink M ssouri PAC, 120 S.

Ct. at 9009.
In sum wunder Maine's contribution limts, any person who

wi shes to contribute to a candi date or engage in independent

20\ observe that the State's expert predicts that al
categories of candidates will be "fairly evenly" affected,
citing statistics, for exanple, that in the 1998 House
el ections, 78.4% of challengers and 82.9% of incunbents would
have experienced a spendi ng reduction of 20% or |ess.
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speech may do so; candidates are free to solicit from any
i ndi vidual they wi sh; 96.3% of House candi date donors and 92. 9%
of Senate candi date donors can continue to contribute at the
level they did in the last election,? and the average House
candidate would 1lose only approxinmately $778 and Senate
candi date $5, 694. We cannot say, in the |anguage of Shrink

M ssouri PAC, that the limts on contributions to WMaine's

| egi sl ative candidates are "so radical in effect as to render
political association ineffective, drive the sound of a
candidate's voice below the |level of notice, and render
contributions pointless.” 1d.

We add one observation to what has been an effort to assess
the likely inpact of contribution limts under ever-changing
condi tions by a branch of governnment singularly renoved fromthe
realities of political processes. It is the statistics
distilled from experience that, far nore than worst-case
scenarios, should inform decisions as to proper contribution
l[imts.

We note that our discussion applies to the limts on

contributions fromindividuals, see 21-A MR S. A 8 1015(1), as

2l n Shrink M ssouri PAC, the Court noted that the donations
of 97.62% of contributors in the election prior to the
i npl ementation of the limts to the office sought by the
plaintiff were under $2,000. See Shrink M ssouri PAC, 120 S.
Ct. at 909.
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wel |l as those from groups and associ ations, see id. 88 1015(2),

1056(1). As the Suprenme Court explained in Buckley, Iimtations
on contributions from groups are a necessary adjunct if limts

on individual contributions are to be effective. See Buckl ey,

424 U.S. at 35-36.

Al t hough the district court dismssed, due to |ack of
st andi ng, the chall enge on contributions frompolitical parties,
we see no reason to parse political parties from the nore
general "association" and "committee" referenced by the statute.
See 21-A MR S. A 8 1052(2) & (5). In Maine, a political
party's fundraising commttee nmust register as a political
committee the sanme way that a political action commttee does. ??
Here we have appellants who clearly have standing to chall enge
the group contribution limtation and our holding as to their
claim necessarily applies to all groups. That is not to say,
however, that political parties mght not later nmunt a
challenge to the limts once the effect of their applicationto

parties beconmes clear. See, e.qg., Brown v. Socialist Wrkers

‘74 Canpaign Comm, 459 U. S. 87, 91-98 (1982) (considering

2221-A MR S. A 8 1052(5)(A) (1) defines "political action
comm ttee" as including, anong other things, "[a]ny separate or
segregated fund established by any corporation, mnenbership
organi zati on, cooperative or | abor organi zati on whose purpose is
to influence the outcone of an election, including a candi date
or question."
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ef fect of state canpai gn expense reporting requirenents on m nor
parties).

C. Contributions Limts for Gubernatorial Candi dates

The district court also dismssed wthout prejudice
appellants' <challenge to the limts on contributions to
gubernatori al candi dates on the ground that none of the parties
had standing to challenge this particular limt. In order to
have standing, a party nust exhibit an actual or threatened

injury that is traceable to the defendant's action and that wil|

be redressed by a favorabl e decision. See Vote Choice, Inc. v.
Di Stefano, 4 F.3d 26, 36 (lst Cir. 1993) (citing Riverside v.

McLaughlin, 500 U S. 44, 51 (1991)). None of the appell ant

candidates claims to be a candidate for governor in 2002, and
none of the appellant donors <claimthat they would give nore
t han $500 to an i dentifi abl e gubernatori al candi date but for the
contribution Ilimts. The Daggett appellants hold out
Chri stopher Harte, a |long-time donor to various canpaigns, as
soneone with a sufficiently real or threatened injury to
challenge the limts, alleging that he also has "listener
standi ng," because he is an interested individual who will hear
| ess canpai gn speech under the new limts.

The concept of "listener standing,” as briefly sketched by

appel l ants, does not find support in the jurisprudence of this
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court, which has enphasized the inportance of a real or

threatened injury. See, e.qg., Adans v. Watson, 10 F.3d 915, 919

(I'st Cir. 1993) ("The injury-in-fact inquiry 'serves to

di stinguish a person with a direct stake in the outconme of a

litigation — even though small - from a person with a nere

interest in the problem'" (quoting United States v. Students

Chal | enqgi ng Requl at ory Agency Procedures, 412 U. S. 669, 690 n. 14

(1973))). Even if the Supreme Court cases relied on by

appellants, principally Virginia State Board of Pharnmacy v.

Virginia Citizens Consuner Council, 425 U.S. 748 (1976), stood
for the proposition that a mere |listener to canpai gn speech has
standing to assert a challenge to a statute that he all eges w il
di m ni sh such speech, which we doubt, in the case before us,
there is no specific speech that appellants can point to that is
bei ng conprom sed. See id. at 756 (remarking that in that case
a definite speaker existed who attested that but for the statute
at issue he would advertise certain information).

Further, although the Stearns appellants have nmade
gubernatorial contributions over $500 in the past, that is not

sufficient. See O Shea v. Littleton, 414 U S. 488, 494 (1974)

("It must be alleged that the plaintiff 'has sustained or is
i mmedi ately in danger of sustaining sonme direct injury' as the

result of the challenged statute or official conduct." (quoting

-42-



Massachusetts v. Melon, 262 U.S. 447, 488 (1923)). Finally,

none of appellants’ affidavits provide enough specificity about
future plans for contributions to display a real or even a

threatened injury.? See Lujan v. Defenders of WIldlife, 504

U.S. 555, 560 (1992) (injury may not be "conjectural" or
"hypothetical"™ (internal quotations and citations omtted)).
Therefore, we affirm the district court's dism ssal wthout
prejudi ce of the challenge to the gubernatorial canpaign limts.

The district court also indicated that the issue was not
ri pe because the next election for governor in Maine will not

occur until 2002.2% Ripeness is an issue that often overl aps

22Harte's decl arati on st ates:

I have <contributed to both federal and state
candi dates in the past in anounts up to the applicable
limts. 1In 1998, | contributed $2,000 to Congressnman
Tom Allen, $1,000 to a U S. Senate candidate from
Col orado, $500 to Mai ne State Senator Beverly Daggett,
and took out a radio advertisenent urging the re-
election of Governor King. In 1994, I al so
contributed $1,000 to Governor King. | anticipate
supporting candidates in the future with financial
assi stance.

The Stearns appellants’ conplaint states that Mine Right
to Life Commttee PAC and National Right to Life PAC “intend, in
the future, . . . to nmake . . . contributions in support of the
candi dacy of a single candidate for the office of Governor in
the State of Mine which aggregate nore than $500 in a single
el ection.”

24The district court stated: "The election for governor
. Is three years away, and no plaintiff in this |awsuit purports
to be a candi date for governor. | DISM SS W THOUT PREJUDI CE any
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with standing; "[j]usticiability concerns not only the standing
of litigants to assert particular claim, but also the

appropriate timng of judicial intervention.” Renne v. Geary,

501 U. S. 312, 320 (1991); see also Rhode Island Ass'n_ of

Realtors v. \Whitehouse, 199 F.3d 26, 33 (lst Cir. 1999)

("[S]tanding and ri peness may substantially overlap."). Whether
or not the issue is technically ripe, the clock is certainly
ticking. Al t hough apparently no one has officially declared
candi dacy for the governorship yet, potential candidates may
very well be testing the waters and could begin seeking
contributions at any tine. We hope that the current situation,
i n whi ch unf oreseeabl e del ay has caused both the parties and the
court to face imm nent statutory deadlines, will be avoided in
t he next phase of litigation, if there is one.

I[11. The Maine Clean Election Act: Mtching Funds for
| ndependent Expendi t ures

A. Mt chi ng Funds

The St earns appel l ants chal | enge t he per
se constitutionality of that part of the matching funds
provision, also known as a "trigger," that grants funds to

partici pati ng candi dates based on i ndependent expenditures made

chal | enge to the new gubernatorial contribution limt ($500) as
premature." Daggett, 2000 W. 37100, at *1. We interpret this to
mean that the court was concerned about both ripeness and
st andi ng.
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either against their candidacy or on behalf of their non-
participating opponent. Appellants contend that this practice
violates the First Amendnent rights of non-participating
candi dates and those who wi sh to nmake independent expenditures
by chilling as well as penalizing their speech. Essential ly,
their argunment boils down to a claimof a First Amendnent ri ght
to outrai se and out spend an opponent, a right that they conplain
is burdened by the matching funds cl ause.

Appel l ants further argue that independent expenditures
shoul d not be treated as canpaign contributions by the statute
because independent expenditures have traditionally been

af f orded broader protection. See, e.qg., Shrink M ssouri PAC

120 S. Ct. at 904 (expenditure restrictions are a direct
restraint on speech while contribution limts are only margi nal
restrictions on speech (citing Buckley, 424 U. S. at 20-21)

(footnote omtted)); National Conservative PAC, 470 U. S. at 497

(noting the "fundanmental constitutional difference between noney
spent to advertise one's views independent of the candidate's
canpai gn and noney contributed to the candidate to be spent on
his canpaign"). Appellants also maintain that their freedom of
association is eclipsed by this provision because it forces them
to be associated with candidates they oppose by in effect

facilitating their speech. They urge that even if the Act is
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found constitutional on whole, this particular provision should
be struck.

W review the challenged provision of the statute to
determ ne whether it burdens First Amendment rights, and if it
does, whether it is narrowmy tailored to serve a conpelling

state interest. See, e.qd., National Conservative PAC, 470 U. S.

at 496 (determning that there was no "sufficiently strong
governnmental interest” to support a |imt on independent

political conmttee expenditures); lowa Right to Life Comm.,

Inc. v. WIllianms, 187 F.3d 963, 967 (8th Cir. 1999) (stating
that restrictions on i ndependent expenditures are content-based
and therefore subject to "nobst exacting scrutiny” (interna
guotations and citations omtted)).

Direct limtations on independent expenditures have been

found inperm ssibly to burden constitutional rights of free

expression. See Buckley, 424 U S. at 44; New Hanpshire Right to

Life Political Action Comm v. Gardner, 99 F.3d 8, 18-19 (I st

Cir. 1996) (invalidating New Hanpshire statute Ilimting
i ndependent expenditures to $1,000 per election). Such cases
are of limted application, however, because they invol ve direct
nonetary restrictions on independent expenditures, which
i nherently burden such speech, while the Miine statute creates

no direct restriction.
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Moreover, the provision of matching funds does not
indirectly burden donors' speech and associational rights.
Appel l ants m sconstrue the meaning of the First Anmendnent's
protection of their speech. They have no right to speak free
from response — the purpose of the First Amendnent is to
"'secure the "w dest possible dissem nation of information from
di verse and antagonistic sources."'" Buckley, 424 U.S. at 49

(citations omtted); see Pacific Gas & Elec. Co. v. Public

Uils. Commin, 475 U. S. 1, 14 (1986) (there exists no right to

speak "free from vigorous debate"). The public funding system
innoway limts the quantity of speech one can engage in or the
amount of noney one can spend engaging in political speech, nor
does it threaten censure or penalty for such expenditures.
These facts allow us confortably to conclude that the provision
of matching funds based on independent expenditures does not

create a burden on speakers' First Amendnent rights.

Appel l ants rely heavily on Day v. Hol ahan, 34 F. 3d 1356 (8th
Cir. 1994), in which the Eighth Circuit invalidated M nnesota's
canpaign finance statute, which increased a participating
candi date's expenditure limt based on i ndependent expenditures
made agai nst her or for her major party opponent and under sone

ci rcunst ances mat ched such i ndependent expenditures. See id. at
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1359-62. %5 The court held that "[t]o the extent that a
candidate's canpaign is enhanced by the operation of the
statute, the political speech of the individual or group who
made the independent expenditure 'against' her (or in favor of
her opponent) is inpaired.” [d. at 1360. W cannot adopt the
| ogi ¢ of Day, which equates responsive speech with an i npai r ment

to the initial speaker.?2

°The State, as well as amci, assert that Day was call ed
into question by the Eighth Circuit's subsequent decision in
Rosenstiel v. Rodriguez, 101 F.3d 1544 (8th Cir. 1996), which
held that a provision waiving the expenditure ceiling for a
participating candidate once a non-participating opponent
reached a certain threshold did not burden the non-participant's
First Amendnent rights. See id. at 1553. Al though Day invol ved
i ndependent expenditures while Rosenstiel regarded candi date
expendi tures, the logic of the two <cases is sonewhat
i nconsi stent. In Rosenstiel, the fact that a candidate's
expenditure triggers the release of his opponent's spending
[imtation did not burden his First Amendnent rights; yet in
Day, the fact that a non-candi date's spendi ng triggered matchi ng
funds burdened the speaker's First Amendment rights. We
recogni ze that there may be a difference between expenditures by
a candi date and those by a non-candi date, but nonethel ess agree
that the continuing vitality of Day is open to question.

26The district court, while recognizing that its hol ding
coul d be construed as contrary to Day, distinguished Day on the
basis that the court there rejected Mnnesota's asserted
rational e of encouragi ng participation even though participation
rates soared near 100% before independent expenditures were
mat ched. See Daggett, 74 F. Supp. 2d at 61 n.8. Were we to
reach this step in the analysis, determ ning whether the statute
is supported by a conpelling state interest, we would note that
Mai ne has just begun the process of encouraging candi date
participation and did not enact the independent expenditure
mat ch under a pretext of encouraging participation.
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Further, merely because the Fund provides funds to match
bot h canpai gn donations and independent expenditures made on
behal f of the candi date does not nean that the statute equates
the two.?” Finally, appellants' freedom of association is not
burdened because their nanmes and nessages are not associated -
in any way indicative of support — with the candidate they
oppose.

B. Reporting Requirenments

The Daggett appellants, and notably not the Stearns
appel l ants, chall enge the twenty-plus-year-old requirenment that
i ndependent expenditures aggregating nore than $50 for a single
el ection be reported, see 21-A MR S. A 8§ 1019. They contend
that the reporting requirenment, which was nodified slightly by
the voter referendum 1is overly cunmbersone and will have a
chilling effect on independent speakers in violation of the
First Amendnent.

A disclosure statute requiring revelation of contributions
in the political arena is subject to exacting scrutiny and

survives only if: "(1) the statute as a whole . . . serve[s] a

2’Schenmes that do equate the two types of speech - for
exanpl e, the challenged statute in lowa Right to Life, 187 F. 3d
at 966 n.3, which deened an independent expenditure to be
coordi nated with t he candi date unl ess the candi date specifically
di savowed it — are much nore likely to infringe on freedom of
associ ati on.
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conpel l'ing governnmental interest, and (2) a substantial nexus .
exi st[s] between the served interest and the information to

be revealed." Vote Choice, 4 F.3d at 32. |In other words, there

must be a "'relevant correlation' or 'substantial relation
bet ween the governnmental interest and the information required
to be disclosed.” Buckley, 424 U.S. at 65 (footnotes omtted).

| n Buckl ey, the Supreme Court upheld a reporting requirenent
for independent expenditures in excess of $100 in a cal endar
year, identifying three "sufficiently inmportant” governnenta
interests: providing the electorate with information as to who
supports a candidate and where political funding comes from
deterring corruption and the appearance thereof by "exposing
| arge contributions and expenditures to the |ight of publicity,"”
and gathering data essential to detect violations of

contribution limts. See id. at 66-68. In Vote Choice, we

expl ained that the state has a "conpelling interest in keeping
the el ectorate informed about which constituencies my command

a candidate's loyalties.” Vote Choice, 4 F.3d at 32.

The chal l enged statute requires reporting of expenditures
totaling nore than $50 in an election, to include the date and
pur pose of each expenditure and the name of each payee or
creditor (if total expenditures exceed $500), an expl anation of

whet her the expenditure was in support of or opposition to a
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candi date, and a statenment under oath or affirmation as to
whet her the expenditure was made in concert with, or with the
coordi nation or suggestion of, any candi date. See 21-A MR S. A
§ 10109.

The Daggett appellants contend that no governnent interest
is served by the reporting requirenent in this case, because the
threshold ampunt is too low and the State's interest in
deterring corruption, 1in particular, is not met because
expenditures of only $50 coul d not possibly |lead to corruption.
We find, however, that the interests defined in Buckley and Vote
Choice are present to support Miine's statute. The reporting
requi rement allows voters access to information about who
supports a candidate financially and it all ows the Conm ssion to
effectively adm nister the matchi ng funds provision of the Act.
Further, it deters corruption and its appearance. Whet her a
$100 threshold woul d be equally effective, we cannot say; as we

expl ained in Vote Choice, such determ nations are "best left to

| egislative discretion” and will be deferred to unless "'wholly

without rationality.'" See Vote Choice, 4 F.3d at 32 (quoting
Buckl ey, 424 U. S. at 83). Moreover, the reporting requirenments

have a "rel evant correl ation” or a "substantial relation" to the
governnment interests; the nodest anount of information requested

is not unduly burdensone and ties directly and closely to the
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rel evant government interests. W remain unconvinced, as was
the district court, that, if $100 was an appropriate threshold
for requiring the reporting of independent expenditures in
federal elections in Buckley, $50 is an illegitimate threshold
for Maine elections.

| V. Public Financing System

Throughout this litigation, the Daggett appellants’
overarching argunent has been that the public funding schene
enbodied in the Maine Clean Election Act is unconstitutional
because it is inperm ssibly coercive — that is, it provides so
many incentives to participate and so nmany detriments to
foregoing participation that it |eaves a candidate with no
reasonabl e alternative but to seek qualification as a publicly
funded candi date. We have already addressed the independent
constitutionality of contribution limts and matching funds for
i ndependent expenditures, and now turn to consi der whether the
elements of the system considered as a whole, create a
situation where it is so beneficial to join up and so
detrinmental to eschew public funding that it creates coercion
and renders a candidate's choice to pursue public funding
essentially involuntary. Because the parties present only

i ssues of law, we review the district court's judgnent de novo.
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See Vote Choice, 4 F.3d at 31, 38 (citing LeBlanc v. B.G T

Corp., 992 F.2d 394, 396 (Ist Cir. 1993)).

The Supreme Court established conclusively in Buckley that
"Congress may engage in public financing of election canpaigns
and may condition acceptance of public funds on an agreenment by
the candidate to abide by specific expenditure limtations."
Buckl ey, 454 U. S. at 57 n.65 (determ ning that public financing
schenme for federal elective offices was not inconsistent with
the First Amendnent).

Al t hough public financi ng S not I nherently
unconstitutional, it nmay be so if it "burdens the exercise of
political speech"” but is not "narrowly tailored to serve a

conpelling state interest." See Austin v. M chigan Chanber of

Comrerce, 494 U. S. 652, 657 (1990) (considering restrictions on
corporate political expenditures, citing Buckley, 424 U. S. at

44-45); Vote Choice, 4 F.3d at 39 (suggesting that the court

first considers whether First Amendnent rights are burdened, and
if so, determ nes whether the burdening statute is narrowy
tailored to support a conpelling governnmental interest). Thus,
we determne in the first instance whether appellants' First
Amendnent rights are burdened.

In Vote Choice, this court's primary public funding case,

we indicated that the appropriate benchmark of whether
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candi dates' First Amendnent rights are burdened by a public
fundi ng systemis whether the system allows candi dates to nmake
a "voluntary" choice about whether to pursue public funding.

See Vote Choice, 4 F.3d at 38 ("[V]oluntariness has proven to be

an important factor in judicial ratification of governnent-
sponsor ed canpai gn financing schenmes."” (citing Buckley, 424 U S.

at 95; Republican Nat'l Comm v. Federal Election Conml n, 487 F

Supp. 280, 285 (S.D.N.Y.), aff'd mem, 445 U.S. 955 (1980)); see

al so Rosenstiel v. Rodriguez, 101 F.3d 1544, 1552-53 (8th Cir.

1996) (uphol ding public funding systemwhen it did not inpose a
burden on candi dat es because it was not coercive). W explained
that the governnment may create incentives for candidates to
participate in a public funding system in exchange for their
agreenent not to rely on private contributions. See Vote
Choi ce, 4 F.3d at 38-39.

A law providing public funding for political canpaigns is

valid if it achieves "a rough proportionality between the
advant ages available to conplying candidates . . . and the
restrictions that such candi dates nmust accept to receive these
advantages."” 1d. at 39 ("Put another way, the state exacts a
fair price fromconplying candi dates in exchange for receipt of

the chal |l enged benefits.”). "[A]s long as the candi date renmai ns

free to engage inunlimted private fundi ng and spendi ng i nst ead
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of limted public funding, the |law does not violate the First

Amendment rights of the candidate or supporters.” Republican

Nat'l Comm , 487 F. Supp. at 284.

Appel l ants argue that Maine's public financing systemis
i nvol untary because it not only deprives non-participants of the
benefits of participation, but also penalizes them for not
participating. They contend that the balance is weighted too
heavily in favor of encouraging participation, and that, in
practice, it provides no neaningful choice. Appel | ant s
hi ghlight the mtching funds provision and the potenti al
| abeling of participating candidates as "clean" by the
Conmmi ssion as particular elements of the public funding schene
that are too beneficial for publicly funded candi dates.?8
Appellants also argue that the funding fornmula wll |eave

participating candidates wth funding that is woefully

28Bef ore the district court, appellants also conpl ai ned of
the Act's allocation of funding for primary el ections, see 21-A
MR S. A 8 1125(7)(A) & (B), and various reporting requirenents,
see id. 8§ 1017(3-B), but they do not pursue these avenues on

appeal . Appellants do, however, conplain that the amunt of the
subsidy for a participating candidate does not reflect his
popularity. It is not a requirenment of public funding, however,

that it be equated to "popularity.” Correspondingly, the anount
of speech undertaken by a privately funded candidate is not
reflective of her popularity. Canpaign contributions are
synmbolic of support, see Buckley, 424 U S. at 20-21, but do not
correspond dollar-for-dollar with popularity level, and |arge
contributions as well as the candidate's use of personal funds
skew t he speech-equal s-popul arity equati on.
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i nadequate, stating that it is "barely sufficient to run an
unsuccessful — nmuch |ess conpetitive — canpaign in the great
maj ority of cases." They assail us with statistics as to the
average anount spent by various gubernatorial and |egislative
candi dates over the |ast decade, in conparison with what they
claimare the paltry suns di sbursed to participating candi dates.
This line of reasoning, however, cuts strongly against
appel l ants' argunment that the statute is coercive because if the
suns are unreasonably low, they will not attract, much |ess
coerce, participation. W |look at the provisions highlighted as
probl ematic by appellants first, then evaluate the statute as a
whol e.

A. Mat chi ng Funds

We have already addressed the specific argunent that
providing matching funds to correspond to independent
expenditures unfairly burdens a speaker’'s First Amendnent speech
and association rights. W now address appellants' claimthat
the matching funds provision penalizes non-participating
candi dates for raising noney beyond that amount initially
distributed to their participating opponents and allows
participants to effectively bypass the spending |imtation which

is the only significant burden of participation.
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Appel l ants argue that the matching funds provision is
intended to thwart attenpts by non-participating candi dates to
out spend their participating opponents. Appellants contend that
non-participating candidates are unlikely to receive as mny
direct contributions because donors will not wish to give,
know ng that their donations could result in additional funding
for the participating opponent. They also conplain about the
fact that matching funds are allocated based on contri butions
to, as opposed to expenditures by, the non-participating
opponent. They suggest that this is illegitimate for severa
reasons, all reflective of the fact that a non-participating
candi date m ght spend contributions on sonething other than her
canpai gn or create a reserve and the matching funds all egedly
remove flexibility in the use of surplus funds.

Appel l ants also claimthat, in the context of the schenme as
a whol e, allocating matching funds to correspond to i ndependent
expenditures is unfair because the participating candi date, by
receiving funds to correspond to expenditures over which the
non-partici pating opponent has no control, effectively procures
a | arger pool of funds to work with than the non-participating

opponent. They allege that this provision will result in fewer
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i ndependent expenditures on behalf of non- partici pating
opponent s. 29

We cannot say, however, that the matching funds create an
exceptional benefit for the participating candi date. Mai ne' s
Act does not provide an unlimted release of the expenditure
ceiling - it allocates matching funds for the participating
candidate of only two times the initial disbursement. Thus, a
non-participating candi date retains the ability to outraise and
out spend her participating opponent w th abandon after that
limt is reached. Further, the non-participating candi date
hol ds the key as to how nmuch and at what tine the participant
recei ves matchi ng funds.

The appell ants' expert on canpai gn strategy, Jay Hi bbard,

reveal ed a downside of the matching funds bonus. He attested

29Al t hough appel l ants contend that it is inequitable not to
deduct independent expenditures made on behalf of the
participating candidate from the initial disbursement, the
regul ations require that the sum of independent expenditures
made expressly advocating the defeat of the non-participating
opponent or the election of the certified candi date be deducted
from the participating candidate's disbursenent of nmatching
funds. See Comm ssion on Governnmental Ethics and Election
Practices, Regul ations Regarding Maine Clean Election Act and
Rel ated Provisions, ch. 3, 8§ 6.3.B(2). Al t hough i ndependent
expenditures made on behalf of a participating candidate or
agai nst his opponent are not counted against him until his
opponent raises funds in excess of his initial disbursenent,
this is necessary to prevent a participating candi date's al ready
nodest initial disbursement frombeing substantially dimnished
or even obliterated by independent expenditures.
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that "[c]ontributions and spending can be easily tined to avoid
the effective release of matching funds, and therefore, thwart
the objectives of the MCEA " | ndeed, he added, heavy
expenditures take place in the |last ten days of a canpaign

This is when attack ads occur and direct mail is timd to
preclude a response before election. Mor eover, t he
partici pating candi date, not having any way of foreseeing the
timng or amounts of any matching funds, is unable to budget, to
conmt time for radio or television, or to plan, produce, or
distribute printed mterial. Al though we my deem an
overstatenment Hibbard's opinion that "the wmtching fund
mechani sm has been rendered nmeani ngl ess,” we can acknow edge t he
dim nished utility of a belated trigger. Finally, in view of
the initial noderate all owance, w thout the matching funds, even
t hough they are linmted i n anobunt, candi dates woul d be nuch | ess
likely to participate because of the obvious |ikelihood of
massi ve outspending by a non-participating opponent. As the
state explained, the matching funds provision allows it to
effectively di spense limted resources whi | e al | owi ng
participating candidates to respond in races where the nost

debate is generated. 3°

3This is also the response to appellants' subsidiary
conplaint that the matching funds should be keyed to
expendi tures rather than contributions.
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Al t hough no two public funding schenes are identical, and
thus no two eval uati ons of such systens are alike, we derive at
| east general support fromother courts' evaluations of trigger

provisions. In Gable v. Patton, 142 F.3d 940 (6th Cir. 1998),

the Sixth Circuit upheld a Kentucky statute that was clearly
nor e beneficial than Maine's — participating candi dates recei ved
a two-for-one match for private contributions raised, wthout
any limtation. See 1d. at 947-49. Mor eover, the Kentucky
statute released a slate of publicly financed gubernatori al
candidates from both expenditure limtations and a ban on
accepting contributions within twenty-ei ght days of an el ection
if non-participating opponents raised nore than the initia
expenditure limt for the participating candidates. See id. at
944. Even though the trigger provision provided a "substanti al
advant age" for publicly funded candi dates, the court concl uded

that it did not rise to the |evel of coerciveness. See id. at

948-49 ("Absent a clearer form of coercion, we decline to find
that the incentives inherent in the Trigger provision are

different in kind fromclearly constitutional incentives.").3!

31 n Vote Choice, we upheld Rhode Island' s public funding
scheme, which contained a trigger provision allow ng matching
funds corresponding to privately raised contributions up to
$750, 000 for participating gubernatorial candi dates, although
the trigger provision was not specifically chall enged. See Vote
Choi ce, 4 F.3d at 28-30, 36-43.
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Ot her systens include trigger provisions that waive a
participating candidate's expenditure |imt once her non-
participating opponent reaches a gi ven t hreshol d of
contributions or expenditures, but allow the candidate to seek
private funding rather than disbursing additional public

funding. In Rosenstiel, the Eighth Circuit characterized the

wai ver of the expenditure limt in Mnnesota' s canpai gn finance
law as "sinply an attenpt by the State to avert a powerful
di sincentive for participation in its public financing schemne:
namely, a concern of being grossly outspent by a privately

fi nanced opponent with no expenditure limt." Rosenstiel, 101

F.3d at 1551. The court determ ned that the trigger provision
was not coercive because it allowed a non-participating
candidate to control his participating opponent's funding in a
sense because it enabled him to raise funds up to a certain
| evel before the matching funds were triggered. See id. In

W | ki nson v. Jones, 876 F. Supp. 916 (WD. Ky. 1995), a district

court denied a request for an injunction against Kentucky's
election financing statute that contained a simlar waiver
pr ovi si on. See id. at 926-28 (assumng for the purpose of
argunent that the trigger provision chilled speech to sone
degree, the court found that the statutes were narrow y tail ored

to a conpelling state interest).
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Wth regard to matchi ng funds correspondi ng to i ndependent
expenditures, we think that this contributes to any alleged
coerciveness in only a mnuscule way — that is, it will not play
a measurable role in a candidate's decision to seek public
fundi ng because it is of such mniml proportion to the other
aspects of the system Further, if the state structured public
funding with a blind eye to independent expenditures, such
expendi tures woul d be capable of defeating the state's goal of
di stributing roughly proportionate funding, albeit withalimt,

to publicly funded candi dates.

B. Labeling
Next, appellants prophesy that the Conm ssion will | abel
participating candidates as "clean," thereby <creating an

i mperm ssi ble government endorsenment that skews electora
di al ogue by violating a principle of neutrality. They argue
that the plain | anguage of the statute requires the Conmm ssion
to certify a candidate as a "Maine Clean Election Act
candi date,” and they declare that the | abeling of participating
candidates as "clean" is the npbst "om nous" aspect of the
system

Qur reviewof the statute clarifies that it does not require
the Comm ssion, or anyone else, to classify candidates as

"clean," and in fact, it refers to candi dates as "partici pating"”
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and "non-participating.” See, e.qg., 21-A MR S. A 8§ 1122(5) &
(6) (defining "nonparticipating candidate"” and "participating
candidate"). The statute nerely requires that a candi date be
"certified," presumably either as a "Maine Clean Election Act
candi date" or a "participating candidate," see id. 8§ 1125(5),
and further, the Conm ssion has attested that it does not intend
to tout participating candidates as "clean."3% Ohers my use
pej orative | abels for non-participating candi dates, and they may
just as easily wuse derogatory terms for participating
candi dates; on the other hand, participating candi dates m ght
call themselves "clean candi dates." Be that as it may, such
| abeling is not required or sanctioned by the statute nor within
the authority of the statute to control. For these reasons, any
| abeling performed by the Commssion wll not serve as a
substantial benefit to participating candi dates.

C. Cunul ative Effect: Coerciveness

W now step back and Jlook at the Maine public
fundi ng/ mat chi ng funds/contribution limts systemas a whole to
see if the curnulative effect can be said to be inpermssibly
coercive. W have previously expressed that a "state need not

be conpletely neutral on the matter of public financing of

W take note of the fact that in the Comm ssion's
explanatory publication for candidates it uses the terns
"participants" and "non-participants.” See Candidate's Guide.
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el ections” and that a public funding scheme need not achi eve an
"exact balance" between benefits and detrinments. See Vote
Choice, 4 F.3d at 39 ("[We suspect that very few canpaign
financing schenes ever achieve perfect equipoise.”). In fact,
"a voluntary canpai gn finance schenme nust rely on incentives for
participation, which, by definition, means structuring the
schene so that participation is usually the rational choice."
Gable, 142 F.3d at 949. Nevert hel ess, "there is a point at
which regulatory incentives stray beyond the pale, creating
di sparities so profound that they beconme inperm ssibly

coercive." Vote Choice, 4 F.3d at 38, 39 ("Coerced conpliance

with any fundraising caps and other eligibility requirenments
woul d rai se serious, perhaps fatal, objections to a system

."). The question before us is whether the "tilt" rises to the
| evel of a coercive penalty.

I n deterni ni ng whet her the net advantage to a participating
candidate is so great as to be inperm ssibly coercive, we |ook
both to cases where coerciveness has been found and those where
the funding and contribution [imts system has been upheld. In
W Il Kkinson, a district <court enjoined the enforcenent of
contribution limts that were lower, by a ratio of five-to-one,
for non-participating candi dates than participating candi dates

because the limts were so | ow for non-participating candi dates
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that they constituted an unacceptable penalty for foregoing

public financing. See W I kinson, 876 F. Supp. at 929.3 In

Shrink M ssouri Government PAC v. Maupin, 71 F.3d 1422 (8th Cir.

1995), the Eighth Circuit held that a ban on contributions from
political action commttees and ot her organi zations to privately
funded candi dates was unconstitutional because it prevented
privately funded candidates from gaining access to funding
sources to which they would be entitled but for the choice to
eschew public funding and its expenditure limtations. See id.
at 1425-26. The statutes at issue in both of these cases,
however, creat ed nmuch har sher repercussions for non-
partici pating candi dates than the MCEA.

On the other hand, statutes creating an array of benefits
even nore enticing to candi dates than the MCEA have been uphel d.

I n Vote Choice, Rhode Island' s public funding system was uphel d

when it disbursed matching funds for private donations up to a
given ceiling, it waived the expenditure ceiling to the extent

that a non-participating candi date exceeded it, it allowed a

33The court remarked that, in application, the $100/ $500
di sparity between the contribution limts for participating and
non-participating candidates translated into a 15-to-1 ratio
bet ween participants and non-participants because participants
received a 2-to-1 match for every doll ar raised; in other words,
a participant would raise the same anount with 1,200 donors
giving the maximum that a non-participant would with 18, 000
donors. See W/ kinson, 876 F. Supp. at 929.
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participant to rai se donations in increnments double that all owed
for a non-participant, and it granted a participant free air

time on community television stations. See Vote Choice, 4 F.3d

at 38-40. In Gable, the court upheld Kentucky's arrangenent,
whi ch granted participants a two-to-one match for all private
dollars raised up to a certain expenditure limt and rel eased
the limt and continued to match funds at the two-to-one ratio
after non-participating opponents collected nore than the

expenditure limt. See Gable, 142 F.3d at 947-49. I n

Rosenstiel, the Eighth Circuit upheld M nnesota's public funding

system which disbursed public subsidies for up to half of the
expenditure ceiling, allowed taxpayer refunds of up to $50 for
donations to participating candi dates but not for donations to
non-participating candi dat es, and conpl etely rel eased
participants fromexpenditure limts after a non-participating
opponent raised nore than a certain percentage of the limt.

See Rosenstiel, 101 F.2d at 1546-57.

Turning to Miine's system we first observe that the
benefits for a participating candidate are acconpanied by
significant burdens. The benefits to the candidate include the
rel ease from the rigors of fundraising, the assurance that
contributors will not have an opportunity to seek special

access, and the avoi dance of any appearance of corruption. More
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peri pheral benefits include the ability to bypass a small nunber
of additional reporting requirements, see 21-A MRS A 8§
1017(3-B), and the opportunity to be free of the reduced
contribution limts inposed on private contributions.

I n order to gain these benefits, however, the candi date nust
go through the paces of denonstrating public support by
obtai ning seed nobney contributions as well as a substanti al
nunber of $5 qualifying contributions. Addi ti onal detrinments
include the limted anount of public funding granted in the
initial disbursement; the wuncertainty of whether and when
additional funds wll be received based on an opponent's
fundraising; the wultimte cap on matching funds; and the
foreclosure of the option of pursuing any private canpaign
funding or spending any nonies above those disbursed by the
Comm ssi on.

Wth regard to the contribution Iimts, we do not believe
that they serve as a coercive penalty for non-participating
candidates. Until the privately funded candi date reaches the
fundi ng | evel equivalent to the initial disbursenment granted to
his participating opponent, the contributionlimts muy serve to
t he di sadvant age of t he privately funded candi dat e.
Nevert hel ess, once the privately funded candi date exceeds that

initial disbursenment |evel of his opponent and until he reaches

-67-



the level at which his opponent's matching funds run out, the
contribution limts work to the detrinment of both candi dates
because the | ess the privately funded candi date rai ses the | ess
his participating opponent receives in matching funds.

In conclusion, the incentives for a Mai ne candi date, as the
district court characterized them are "hardly overwhel m ng."
Despite appellants' contention that a participating candidate
cedes nothing in exchange for public funding, there are in fact
significant encunmbrances on participating candidates. The
constraints on a publicly funded candi date, we think, would give
significant pause to a candi date considering his options. I n
fact, appellant Representative Elaine Fuller has attested that
she will not seek certification and appell ant Senator Beverly
Daggett has not yet decided. We also take note of the
Comm ssion figures that, as of February 8, halfway through the
qualifying period, 27.5% of 142 |egislative candi dates have
filed declarations of intent to seek public funding; on the
ot her hand, at |east 38, or roughly 26.7% of the candi dates
have received contributions or made expenditures in excess of
seed money limtations, signaling a desire not to seek
certification. Thus, we hold that Mine's public financing
scheme provides a roughly proportionate m x of benefits and

detrinments to candi dates seeking public funding, such that it
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does not burden the First Amendnment rights of candidates or
contri butors.

We add a final call for vigilant nmonitoring. 1In this case
we necessarily regard appellants' clainms as facial challenges to
t he public funding systemand contribution l[imts. Although we
indicate no opinion as to the success that an as-applied
chal l enge woul d nmeet in the future, that door remai ns open. See

Citizens for Responsible Gov't State Political Action Conm V.

Buckl ey, 60 F. Supp. 2d 1066, 1073 (D. Colo. 1999) ("An 'as
applied” challenge . . . asserts that +the statute is
unconstitutional as applied to a particular plaintiff's speech
activity, even though the statute may be valid as applied to
ot her parties."). Experience, after all, wll be our best
t eacher.

V. Concl usi on

We conclude, first, that contribution |imts for House and
Senat e candi dates in Mai ne are constitutional and mat ching funds
corresponding to independent expenditures are independently
constitutional aspects of Maine's public financing schene.
Further, we decide that the challenge to the limts on
contributions to Maine's gubernatorial candi dates was properly
di sm ssed wi t hout prejudice due to appellants' |ack of standing.

Finally, we hold that Maine's public funding schene for
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candi dates seeking state office, enbodied principally in the
Mai ne Cl ean El ection Act, does not violate the First Amendnent
ri ghts of candi dates or campai gn contri butors.

Affirned.

-70-



